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Roth v. United States, 354 U.S. 476 (1957). http://laws.findlaw.com/ us/354/476.html.

Roth v. United States (1957) was the first Supreme Court case to test whether the First
Amendment's guarantees of free speech and press apply to obscene material.

MR. JUSTICE BRENNAN delivered the opinion of the Court.

The constitutionality of a criminal obscenity statute is the question in each of these cases. In Roth, the
primary constitutional question is whether the federal obscenity statute violates the provision of the
First Amendment that "Congress shall make no law ... abridging the freedom of speech, or of the
press...."

Roth conducted a business in New York in the publication and sale of books, photographs and
magazines. He used circulars and advertising matter to solicit sales. He was convicted by a jury in the
District Court for the Southern District of New York upon 4 counts of a 26-count indictment charging
him with mailing obscene circulars and advertising, and an obscene book, in violation of the federal
obscenity statute. His conviction was affirmed by the Court of Appeals for the Second Circuit....

The dispositive question is whether obscenity is utterance within the area of protected speech and
press. Although this is the first time the question has been squarely presented to this Court, either
under the First Amendment or under the Fourteenth Amendment, expressions found in numerous
opinions indicate that this Court has always assumed that obscenity is not protected by the freedoms
of speech and press....

The guaranties of freedom of expression in effect in 10 of the 14 States which by 1792 had ratified the
Constitution, gave no absolute protection for every utterance. Thirteen of the 14 States provided for
the prosecution of libel, and all of those States made either blasphemy or profanity, or both, statutory
crimes....

In light of this history, it is apparent that the unconditional phrasing of the First Amendment was not
intended to protect every utterance. This phrasing did not prevent this Court from concluding that
libelous utterances are not within the area of constitutionally protected speech.... At the time of the
adoption of the First Amendment, obscenity law was not as fully developed as libel law, but there is
sufficiently contemporaneous evidence to show that obscenity, too, was outside the protection
intended for speech and press....

All ideas having even the slightest redeeming social importance— unorthodox ideas, controversial
ideas, even ideas hateful to the prevailing climate of opinion—have the full protection of the
guaranties, unless excludable because they encroach upon the limited area of more important



interests. But implicit in the history of the First Amendment is the rejection of obscenity as utterly
without redeeming social importance.... This is the same judgment expressed by this Court in
Chaplinsky v. New Hampshire:

"... There are certain well-defined and narrowly limited classes of speech, the prevention and
punishment of which have never been thought to raise any Constitutional problem. These
include the lewd and obscene.... It has been well observed that such utterances are no
essential part of any exposition of ideas, and are of such slight social value as a step to truth
that any benefit that may be derived from them is clearly outweighed by the social interest in
order and morality...."

We hold that obscenity is not within the area of constitutionally protected speech or press.

However, sex and obscenity are not synonymous. Obscene material is material which deals with sex
in a manner appealing to prurient interest. The portrayal of sex, e.g., in art, literature and scientific
works, is not itself sufficient reason to deny material the constitutional protection of freedom of speech
and press. Sex, a great and mysterious motive force in human life, has indisputably been a subject of
absorbing interest to mankind through the ages; it is one of the vital problems of human interest and
public concern....

The fundamental freedoms of speech and press have contributed greatly to the development and
well-being of our free society and are indispensable to its continued growth. Ceaseless vigilance is
the watchword to prevent their erosion by Congress or by the States. The door barring federal and
state intrusion into this area cannot be left ajar; it must be kept tightly closed and opened only the
slightest crack necessary to prevent encroachment upon more important interests. It is therefore vital
that the standards for judging obscenity safeguard the protection of freedom of speech and press for
material which does not treat sex in a manner appealing to prurient interest.

Many decisions have recognized that these terms of obscenity statutes are not precise. This Court,
however, has consistently held that lack of precision is not itself offensive to the requirements of due
process....

In summary, then, we hold that these statutes, applied according to the proper standard for judging
obscenity, do not offend constitutional safeguards against convictions based upon protected material,
or fail to give men in acting adequate notice of what is prohibited.

The judgments are Affirmed.
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